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Exchange of Information and Administrative
Cooperation between Countriesin a
Globalised and Digital Economy

Madeleine Merkx*

Because of globalisation and digitalisation, borders are
blurring. Activities can easily take place cross-border,
and this has tax implications. Not only are other rules
needed to determine who is entitled to which tax reve-
nue - reflected, for instance, in changes to VAT rules for
digital services (2015) and for distance sales (2021)! and
within corporate income tax via the global tax deal? and
developments at the EU level regarding pillar 1,> which
aims at taxation in the sales jurisdiction — but countries
are also increasingly facing challenges in terms of col-
lection of tax and enforcement of taxation. To meet
these challenges, administrative cooperation between
countries, including EU Member States, is vital. Verifica-
tion, monitoring and administrative cooperation has
also been defined as one of the actions in the 2020 ac-
tion plan for fair and simple taxation supporting the re-
covery strategy.* Under the Fiscalis programme, budget
is available to support tax authorities and taxation in
order to enhance the functioning of the internal market,
to foster the competitiveness and fair competition in
the EU, to protect the financial and economic interests
of the Union and its Member States, including protect-
ing those interests from tax fraud, tax evasion and tax
avoidance, and to improve tax collection.’

Various tools are available for administrative coopera-
tion, which can be distinguished in general instruments
and instruments for a specific tax or specific taxes. One
trend here is that information collected under an instru-
ment for a specific tax is also used for another tax and is
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shared with different authorities. It should be noted that
this is only allowed if these instruments explicitly pro-
vide for it. For example, under DAC 7°¢ information is col-
lected from platforms about those platforms, platform
vendors and their transactions that can also be used for
VAT. VAT information is also shared with customs au-
thorities to deal with fraudulent use of customs proce-
dures 42 and 63 (Art. 143 (2) VAT Directive). Customs
authorities have access to the VIES system to check the
validity of VAT identification numbers and the recapitu-
lative statements.” In this editorial an overview is pro-
vided of instruments and the current state of play. The
instruments themselves are addressed in the articles of
this special issue more extensively where relevant.

1 Instruments for Exchange of
Information and
Administrative Cooperation
- Global Level

Both at a global and at the EU level, agreements for ex-
change of information and administrative cooperation
are in place. In the field of international taxation of
(corporate) income, countries heavily rely on tax trea-
ties. Organisation for Economic Co-operation and De-
velopment (OECD) members typically use the OECD
Model Convention on Income and Capital® as a basis for
concluding tax treaties on income and capital taxation.’
Article 26 of this model convention provides for ex-
change of information foreseeably relevant for carrying
out the provisions of the convention. The contracting
states can also exchange information based on this pro-
vision for the enforcement of domestic laws concerning
taxes of every kind and description imposed on behalf of
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the contracting states or their political subdivisions or
local authorities insofar as the taxation thereunder is
not contrary to the Convention. The Convention on mu-
tual administrative assistance in tax matters!® also pro-
vides a regulatory framework for administrative cooper-
ation such as exchange of information, simultaneous
audits and presence of foreign tax officials during au-
dits. The convention pursuant to Article 2 applies to (i)
taxes on income or profits, taxes on capital gains (im-
posed separately from the taxes on income and profit)
and taxes on net wealth, (ii) social security contribu-
tions, estate, inheritance or gift taxes, taxes on immov-
able property, general consumption taxes, such as GST
or VAT, specific taxes on goods and service, such as ex-
cises, taxes on the use or ownership of motor vehicles or
other movable property and any other taxes. Customs
duties are excluded from the scope of the convention.
Article 30 (1) (a) of the convention stipulates that con-
tracting parties can abstain from providing assistance in
relation to taxes mentioned in category (ii). On 21 De-
cember 2022, 146 countries signed this convention.!!
Countries may also individually engage in tax informa-
tion exchange agreements, for example based on the
Model Agreement of Exchange of Information on Tax
Matters.!? The model agreement contains provisions on
the exchange of information on request as well as STEs
(simultaneous tax examinations) with active or passive
presence. The model protocol also contains provisions
on automatic and spontaneous exchange of informa-
tion.!®> At the outset, this model agreement focuses on
direct taxes, but it can be applied to indirect taxes as
well, according to the provision of Article 3 (2) of the
multilateral version of the agreement. Unlike in the
Convention, customs duties are not excluded from the
agreement.

2 Exchange of Information and
Administrative Cooperation
- EU Level

On an EU level, Directive 2011/16/EU* provides for a le-
gal framework for administrative cooperation. Pursuant
to Article 2 (2) of this Directive, VAT, customs duties and
excise duties are beyond the scope of this directive. For
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these taxes different legal instruments at the EU level
provide a basis for administrative cooperation (see fur-
ther on). Directive 2011/16/EU has been amended sever-
al times, where the latest trend is transparency and the
provision of information to the tax authorities. Under
DAC 6, mandatory disclosure of cross-border tax ar-
rangements has been implemented. Under DAC 7,'¢ plat-
forms are required to obtain, review and provide infor-
mation about themselves and platform sellers operating
on the platform to the tax authorities. The information
can also be used for VAT. Another amendment is expect-
ed with the DAC 8 proposal, where information is to be
collected and shared about exchange transactions and
transfers of reportable cryptocurrencies.!”

In the field of indirect taxes several Regulations deal
with the exchange of information and administrative
cooperation between EU Member States: for VAT Regu-
lation 904/2010,'* for customs duties Regulation
515/97" and for excise duties Regulation 389/2012.%° In-
direct taxes such as customs duties, VAT and excise are
characterised within the EU by a high degree of harmo-
nisation, where direct taxes are not. Where in the field
of direct taxes traditionally tax treaties are concluded -
including provisions on exchange of information — the
number of agreements with non-EU countries on ad-
ministrative cooperation and exchange of information
is limited. Administrative cooperation in the field of VAT
is only arranged by an agreement with Norway?*' and by
the EU-UK trade and cooperation agreement.? EU Mem-
ber States therefore rely on the global arrangements re-
ferred to previously. The agreement with Norway and
the UK are largely similar to Regulation 904/2010. Nor-
way also participates in Eurosfisc. In the field of indirect
taxation a similar trend can be discovered where more
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information is collected and provided to the tax author-
ities even in (almost) real time. Since 1 July 2021, plat-
forms need to collect information about platform sellers
and their transactions and provide it to tax authorities
on request, Article 242a VAT Directive. Under the cus-
toms action plan there will be new customs reporting
requirements for platforms.?> As of 1 January 2024, pay-
ment service providers will need to collect and provide
payment information to provide information to combat
e-commerce VAT fraud.?* Several EU Member States ap-
ply SAF-T, real time reporting or e-invoicing next to (or
together with)? regular VAT returns.? Under these digi-
tal reporting requirements, more information is collect-
ed compared with regular VAT returns and within a
shorter period of time or even before a transaction takes
place.?”,”® On 8 December 2022 the European Commis-
sion tabled a proposal including a mandatory e-invoic-
ing with a digital reporting requirement system for in-
tra-Community trade. This means that businesses will
have to issue an invoice within two working days after
the taxable event takes place and subsequently report
the transaction within another two working days after
the invoice was issued.?” EU Member States will share
this information within one day after having received it
with a central system called VIES (VAT Information and
Exchange System).3

23 Customs Action Plan - Frequently Asked Questions, https://ec.europa.
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3 Concerns - Taxpayers’
Rights, Privacy and
Proportionality

The trend of transparency and collecting more and more
information from both taxpayers and intermediaries
like platforms and financial institutions causes an in-
crease in costs for the private sector. Even though the
private sector obtains benefits from the fight against
fraud and tax evasion, the proportionality is a concern,
last but not least, because of the accumulation of rules.
Platforms, in particular, will have to deal with obliga-
tions to collect and provide information to tax authori-
ties under the VAT Directive, DAC 7 and, if they arrange
payments, under the rules for payment service providers
too.’! In the future they will need to comply with cus-
toms obligations as well as obligations under DAC 8 if
they deal with cryptocurrencies. At the same time it is
unclear what tax authorities will do with the informa-
tion and how it will be of use.?? These measures certain-
ly have a deterrent effect,? but it is not yet completely
clear what part they will play in the compliance risk
management strategy of tax authorities. Taxpayer’s
rights and privacy are other concerns of this trend of
transparency. Both Boei and Van Dam and Huisk-
ers-Stoop, Nieuweboer and Breuer address this topic in
their respective contributions to this special issue. Van
Verseveld also refers to a lack of legal protection of tax-
payers and the proportionality thereof. The way legal
protection of taxpayers is currently arranged may no
longer be proportional if tax authorities have real-time
data to analyse. Janssen addresses the improvement of
cooperation between EU Member States’ authorities.
Fragmentation of the framework of international tax co-
operation is addressed by Cannas. He pleads for a higher
level of international consistency in taxpayer protection
standards.
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