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1 Introduction

Legal disputes revolve around facts or: what actually happened. These facts
relate to prior action (or lack of action) of one or more of the parties involved in
the dispute. When a case is brought to court, parties will further elaborate on the
facts that lie at the heart of the legal dispute. They will argue a scenario, a story
of the facts, that serves their personal interests or the interests of the
administrative body represented. The court subsequently establishes the facts in
a judgment: these are the facts as conditioned by the context of the substantive
and procedural aspects of the field of law involved. The facts as established by
the court are the formal facts. The formal truth thus established should coincide,
as far as possible, with the ’true’ story - the substantive truth - of what actually
happened.

It is therefore safe to say that ’'in general lawyers glance back’.! But not in all
disputes. What happens when the ‘true’ facts are still in the future? Can any real
truth be established if the facts have not yet occurred? If this question is to be
answered in the negative, what implications does this have for judicial review in
administrative procedures? This question will be analysed by examining the
Dutch Administrative Court’s review of merger decisions of the Dutch
Competition Authority (now part of the Authority Consumer & Market).? The
point of departure will be the Dutch legal system, but, as merger cases occur
elsewhere in a similar setting, the findings have broader validity and will be
recognizable in many jurisdictions. Where necessary, particulars of the Dutch
system will be explained. First, I will explore the duty of all Dutch administrative
courts to establish the substantive truth of facts in general (section 2), after
which I will zoom in on the prospective analysis in competition law’s merger
control (section 3). I will then reflect on some problematic issues of a court’s
review in relation to uncertain facts (section 4). Section 5 will contain some
concluding remarks.

2 The court’s duty to establish the substantive truth
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Before the question can be answered whether facts can be determined by an
administrative court if they have yet to occur, the general legal notion of
‘establishing truth’ must be clarified. Can a court, in a legal dispute, establish
‘true facts’? When does a judge know if she has ‘succeeded’ in such an
endeavour?3 It seems to be commonly held that determining real facts is
virtually impossible: the court is ‘merely’ — the quotation marks show that this
task is not to be underestimated - required to approximate, as closely as
possible, the true facts. This approximation of truth is accepted. If valid, then the
quest for true facts is changed into a quest for the terms of the justification of a
judgment on evidence (evidence generally relating to facts). In this process, the
court is bound to rules of proof and the resulting judgment must be based on
procedural norms for establishing facts of law.4

It is important to point out the administrative-law context of judicial review. It is
also necessary to point out that judicial review, in the Dutch system of
administrative law, generally includes a full review of the facts. This includes the
power of establishing the facts by the court itself (I will dwell a bit more on this
below). In judicial review, the complete administrative decision, a decision of an
administrative authority, is under review, although the court will generally limit
the review to the grounds proposed. An administrative authority will, of course,
often base its decision on existing, historical facts. The court will review these
factual findings. According to the (Explanatory Memorandum to the) Awb, the
General Administrative Law Act, for the court establishing the substantive truth
is the point of aim. This is understood as meaning ‘that which actually happened’
and is in line with the correspondence theory of truth.3 Just to provide some
reference points: in its bare essence this is no different from a courts’ function in
criminal law. It is, however, somewhat different from civil law, where — at least
as far as administrative law sees its own role — not the substantive truth, but a
formal truth is accepted.® Clearly different from criminal law, however, is that in
administrative proceedings the evidentiary rules are relatively flexible.” Opposed
to civil law, administrative courts have autonomous and possibly far-reaching
powers in relation to factfinding, although in practice these are not often used.8
An important difference to both civil and criminal law is that the task of judicial
review of administrative decisions is almost always reactive, in the sense that
the facts have already been determined in a decision.? Furthermore,
administrative law often involves strict terms in which an administrative body
needs to establish a decision. This is certainly true in merger control — which is
the topic of this article - where these terms are not only very short, but also final:
if the authority has not taken a decision, the merger is deemed to have been
allowed.

In this procedural context facts should be proven. As substantive truth must be
established, proof must relate to ‘true’ facts. The court needs to be convinced (to
a certain extent) of the (truthfulness of the) facts, before these facts are accepted
as a basis for a judgment and the administrative decision involved. However, the
court is obviously dependent upon parties in the case, not only with regard to the
grounds for appeal but also with regard to the quality of the evidence. Therefore
it is not surprising that the court’s judgment may create a truth which is not
necessarily the substantive truth but a legally established, formal truth.

Sometimes prospective elements are part of an administrative procedure. For
example, in assessing an application for subsidizing a cultural institution,
expectations regarding the future of that institution also play a role. In a decision
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on a building permit application an assessment of how the future building will
look and fit in within the existing situation will be taken into consideration. The
evaluation of the actual final situation can, of course, only be done ex post.
Nonetheless, even though the decision involves a future element, an assessment
of currently known facts suffices, because the relatively short time span and
minimal amount of variables (or absence of variables) influencing the future
factual situation means that future uncertainty is limited and contained.

In contrast, other decisions are explicitly, and to large extent, based on the
assessment of future, complex and uncertain events or developments. In such
cases, an assessment - in light of the relevant legal norm - cannot (solely) be
based on the actual facts. For example, in some regulatory tariff decisions, tariffs
for a profession or a specific service are set for a certain period of time based on
different scenarios relating to (future) market developments.*® Environmental
impact assessments, which need to be performed in large infrastructural
projects,™ to a certain extent also need to evaluate future events; for example
evaluating the influence that the construction of a supermarket or a new ring
road will have on traffic flows.'* The uncertainty inherent in such assessments
stems from the applicable legal norm. In comparison to the examples mentioned
above — the subsidy application and the buildingpermit - in this second type of
decisions involving future facts, uncertainty is increased exponentially. There is
a longer time frame to be considered, which means that multiple variables can
play a role in the assessment.'3

The fact that these decisions relate to future outcomes influences the (possibility
of) establishing facts and the ability to determine a substantive truth.This is a
truism on a very fundamental level: barring timetravel it is impossible to
determine the truth of a future event.'4 However, a court must base its judgment
on facts: reviewing an administrative decision includes review of the facts on
which the decision is based. With the judgment, including one where the facts
relate to future events, the court establishes a legal truth, a formal truth.
Whether or not this formal truth is the same as the substantive truth is not only
influenced by procedural rules, but also — and fundamentally - by having to
review a prospective analysis.

3 The place and content of the prospective analysis in
competition law

Like European competition law, the Dutch Competition Act (Mededingingswet,
hereafter: Mw)'3 determines that a proposed merger — a ‘concentration’: a
merger, take-over or joint venture - is subject to merger control by the ACM if
certain thresholds are met.'® Merger control is a form of ex-ante supervision, as
a proposed merger needs to be notified to the ACM, which assesses its
compatibility with the competition law rules.Where, on the European level,
these are the European rules on competition law, governed by the merger-
control regulation and ex-ante review by the European Commission (hereafter:
the Commission), in the national context the procedure of the Mw applies. The
procedure is covered both by the Mw itself and by the procedural provisions of
the Dutch General Administrative Law Act, the Awb.'7 The Dutch competition
authority is the relevant administrative authority for decisions in the merger
control regime.

Familiar to European competition lawyers is the system of generally having to
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obtain ex ante permission (though the Dutch system is procedurally not an exact
copy, these details have no bearing on the exploration of this article). Permission
by way of authorization for a proposed concentration will not be granted if the
concentration will lead to competition problems: when there is a significant
impediment to effective competition, especially as a result of establishing or
strengthening a dominant position.!® Parties have to apply for ’authorization’ (or
‘permit’: a vergunning), which application is governed by general procedural
rules applicable to such decisions laid down in the Awb. However, the
Mededingingswet provides additional procedural rules, for example by
supplying that the deadlines for taking a decision are final: if the ACM does not
decide on an application within set terms (which can be extended), this will
result in authorization by default. The proposed concentration can then proceed
as planned.*?

Components of substantive assessment

The substantive assessment of a notified transaction (merger, take-over or joint
venture) consists of both an analysis of the current market situation and of an
analysis of the market situation that would arise if the concentration would
proceed, including its effects on competition. In relation to the theme of this
article — substantive truth in prospective analysis — the conceptual difference
between these parts of the analysis is important.The difference affects the
possibilities for establishing ‘true’ facts and the route towards establishing these
facts by the court (see also section 4).

First, the analysis of the market situation before a merger is, logically, an
analysis of a current situation. No future facts are involved (step 1 of the
assessment). However, the analysis of the post-merger market situation entails
assessment of future facts. It consists of two steps: assessment of the market
position of parties involved (step 2) and assessment of the effects on or
consequences for competition (step 3). Both of these concern future facts, but
the degree of certainty in relation to those facts is different.

The first step of the substantive assessment, determining the current market
situation, consists of a complex combination of interrelated economic and legal
facts and evaluations. Sometimes this step is skipped and the analysis will
proceed to a ‘direct measurement’ of market power: the charting of the
(im)possibilities of the merging parties to engage in anti-competitive behaviour,
such as price increases (see step 3 of the substantive assessment).?? This entails
a choice of modelling market behaviour. But in general, assessing the current
market situation comprises at least a definition of the relevant market, which is
the market on which the parties to the merger are active, and an assessment of
their position in that market. Again, a certain model of market assessment is
chosen as point of departure.®* Though the assessment concerns the current
market situation, how to qualify this situation under competition law can
depend on the choice of the model. Taking the model as a starting point, the
analysis is based not only on primary or simple facts, but also comprises
assement of the relevant framework in which the facts should be viewed in order
to come to new, more complex facts.?*

A complicating factor in determining the current situation is that future market
behaviour can be used to establish the current situation, depending on the
model and method used. For instance, in market analyses, consumer surveys
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about their future behaviour can be used.?3 A common model for market
definition, the SSNIP-test, also involves future behaviour: what will consumers
and producers do in reaction to a small but significant non-transitory increase in
the price of a certain product or service?*4 Will this alter their behaviour? The
test can be performed empirically — and then relates to actual and possibly true
facts — but often this is not the case: the test is hypothetical. This means that an
important part of assessing the current situation is also based on a prospective
analysis. The problems that arise in establishing the truth of facts in court are
relevant here as well as for the ‘real’ prospective analysis (see also section 4).

The assessment of what is called the prospective analysis comprises two parts,
as set out above. First of all the position of the parties after the concentration
must be determined (step 2 of the assessment). Determining these positions in a
future situation entails an uncertainty that resembles the uncertainty in granting
a building permit (see above section 2): the time frame is immediate, variables
should not change. The future situation can therefore, in the absence of
uncertainty related to the current situation, be assessed based on current facts.
On the basis of the current market situation and the current position of parties
on the market, the joint position of the parties combined (at least immediately)
after the concentration can be determined.

However, the possible effects on competition have yet to be determined. This
substantive assessment relates to the question of whether the concentration will
lead to a significant impediment to effective competition (step 3 of the
assessment). This part of the assessment could be called the prospective analysis
proper of merger control. The assessment of the consequences entails
determining several possible futures and gathering information about
probabilities in relation to those futures. To that purpose a ‘theory of harm’25 is
developed: an economic thesis regarding the consequences, mostly on consumer
welfare, using models and economic theory.2°

The three steps of substantive assessment of concentrations are, of course,
interrelated: the future scenario contains an (economic) analysis based on an
assessment of the current situation and position after concentration. Only after
defining the relevant market and establishing the marketposition before the
merger, the marketpositions after the merger can be determined. Only then the
possible effects on competition can be evaluated. Now, as competition lawyers
are aware, complicating this fairly simply sketched scheme of the three steps of
merger assessment is, firstly, that an efficiency defence can be raised. Such an
efficiency defence will claim that the merger will lead to efficiency gains that will
offset the potential impediment to competition.?” An efficiency defence can,
even though the evidentiary burden will shift (see also below), for the purpose of
this article be seen as part of the third step of substantive assessment. Secondly,
fairly often a proposal for remedies is part of the overall assesment as well. It
could be argued that this is, conceptually, a fourth step in the assessment as the
remedies will be assessed only after concluding on the possible effects on
competition. If accepted, remedies are added as conditions to the authorization
of the merger. This entails an assessment of whether the remedies proposed by
the parties correct the established (though hypothetical) impediment of
competition. Essentially, the question when assessing remedies is whether these
problems can be prevented. Interestingly that means, in relation to establishing
true facts, that a hypothetical solution to a future, also hypothetical problem is
under assesment. In the remainder of this article efficiencies and remedies will
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not be discussed separately.
Merger procedure specifics

The discussion of establishing truth of facts in judicial review of merger
decisions (in section 4) should be seen against the backdrop of some specifics of
the merger-control procedure. Firstly, very short deadlines apply.28 The terms
can be, and in practice often are, extended, but there are limits. As indicated,
these are final deadlines, which mean that if the ACM has not taken a decision
the concentration will be deemed compatible and is allowed. Short time limits
mean pressure-cooker procedures. Although the burden of proof is on the
competition authority, it is the parties who need to provide information on the
proposed merger, the markets involved, and the possible effects on competition.
The competition authority has the obligation to ensure due process, to provide
proper facts and to substantiate the decision: the burden of proof lies with the
ACM, both in refusing and granting authorization. It has been pointed out that
because the legal provision actually entails a negative condition (authorization is
not granted if...), the duty to provide reasons is even stronger.?9 Of course,the
evidentiary burden can shift: when invoking the efficiency defence, it is up to the
parties to supply specific supporting evidence.3° It is also up to the merging
parties to propose remedies, though it remains the ACM’s responsibility to
substantiate the conditions imposed.

Secondly, the relationship between the merging parties on the one hand and the
competition authority on the other is generally much less adversarial than in
infringement procedures. Normatively a concentration is, in itself, a neutral
event; very much unlike a cartel, for which a fine can levied. Legally this brings
with it a symmetrical standard of proof: the standard of proof is the same for a
refusal and for an authorization of a concentration.3* And in a practical sense,
this means that the competition authority (like the merging parties) will not be
predisposed towards rejecting mergers.32 This is reinforced by the environment
of ‘trust’, as the Court puts it, in which the procedure takes place.33 Usually the
competition authority is consulted at a very early stage, often before the
notification of the transaction.34

These legal aspects (short deadlines, symmetrical standard of proof) and
practical elements (procedure in which consultation, negotiation and trust are
important) together result in the ACM being highly dependent upon the choice
and quality of information and evidence brought forward by the parties.35 Of
course, a merger control procedure is not limited to the ACM and the merging
parties; at the very least the ACM assesses proposed mergers, not in the interest
of the parties but in the general interest of competition. Third parties - as
affected parties - can also be involved in the procedure. In such instannces the
characteristics sketched above may be somewhat muted. Clearly, though the
practical and legal characteristics will not affect the formal division of burden of
proof, they can affect underlying relationships, which in turn might affect
remedies, which are usually shaped in a process of consultation and negotiation
between the merging parties and the competition authority. All this is important
because the overall substantive assessment of a merger contains several
elements in which the ACM is given a certain leeway and discretionary room in
judicial review (see section 4). The choices of the competition authority, also
where there is a margin of appreciation, are made within this legal and practical
context.
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As indicated, mergers are rarely completely prohibited. Not only are there
relatively few transactions that complete the entire process of stage-one
notification and stage-two application for authorization (which in the Dutch
context are separated more than in the European context), but the majority of
concentrations requiring authorization are eventually allowed, albeit often with
remedies in place.3% The final decision can then be appealed; either by the
parties involved or by a third interested party. It is to this stage of review that I
will turn next.

4 Merger control decisions before the court

The merger assessment procedure, as previous sections have shown, entails a
complex analysis: a ‘multifaceted analysis with a wide range of relevant
considerations interacting’.3” It includes facts, the assessment of facts in the
light of economic theory, a choice for economic theory or modelling where
complex facts that are ‘found’ through economic analysis in turn are used as
input for the next step in reasoning.38 It seems reasonable to suppose that this
complexity impacts the review of the court. The court is expected to establish, or
rule on the basis on, facts which are substantively true. In this section the
specific aspects of judicial review of merger decisions will be discussed in light of
the quest for judging on the basis of 'true’ facts.

In appeal against merger decisions of the ACM, as is the case in other
administrative competition cases, the general procedural rules of administrative
law apply. These include legislative and judge-made rules on proof and evidence
and rules relating to the review of administrative decisions by courts. Although
in general before an appeal in court is possible, an internal ’administrative’
appeal phase is required, this is not the case in merger control.3? In light of the
requirement of swift procedures in merger cases - as long as no authorization is
granted, the merger cannot proceed - direct appeal against the decision of the
ACM is possible first at the (district) court of Rotterdam, with the possibility for
higher appeal at the Administrative High Court for Trade and Industry (College
van Beroepvoorhet bedrijfsleven, or CBb). It is important to note that both
courts are courts of facts: in both instances the substantive assessment and the
procedural aspects of the merger procedure may be reviewed by the court,
depending on the grounds of appeal (as not every appeal will contain substantive
and procedural grounds). In both instances of appeal the ex-ante assessment of
the ACM will be reviewed ex tunc by the judge, not ex post.

Some general remarks on appeal in merger cases

What exactly should be proven before the court (the probandum) follows from
the statutory provision related to the assessment of mergers. The elements have
been described above and do not differ from the European Competition law
elements: as substantive assessment of mergers contain three conceptually
distinct steps, evidence is required for all three of them. Grounding the merger
decision should generally be:1) evidence on the facts of the current market
situation and the position of parties on that market; 2) evidence regarding the
factual future market situation; and 3) evidence regarding the prospective
analysis, i.e. the charting of the future effects on competition. As mentioned
above, economic theory and the use of economic models can play an important
role. As a result the economic doctrines and the application thereof become a
part of the evidentiary process before the court. In principle, the burden of proof
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rests upon the ACM (see section 3).

That leaves the standard of proof to be discussed. Generally speaking, when
reviewing the facts that form the basis of an administrative decision for courts
there is an imaginary scale that runs, on the one hand, from a mere review of
facts as established by the administrative authority by the court, to, on the other
hand, actual investigation as to the facts - thereby establishing the facts itself -
by the court. In Dutch administrative court proceedings it is possible for the
court to go fact-finding itself; which means that in every case at the very least the
facts can be fully reviewed by the court. Therefore at either end of the scale there
is no discretion as to the facts, the difference lies in the possible active
involvement in establishing facts and fact-finding or merely (fully) reviewing the
facts as established by the authority. Of the several highest administrative courts
in the Netherlands, whereas the Council of State (Raad van State) is very
reluctant - leaning almost to a marginal review - and the Central Council
(Centrale Raad van Beroep), dealing mostly with social security cases, seems
much more active in engaging in establishing the facts, the CBb usually takes a
position somewhere in the middle of this imaginary scale. It generally holds that
as to facts, the substantive correctness of evidence is to be leading to establishing
substantively true facts (see section 2). But the court also holds that in the
division of labour between the administrative authority and the court,it is not
the court who first finds the facts: the administrative authority must do so with
due care, of which the result is laid down in the sufficiently reasoned
administrative decision.

In general the standard of proof in administrative court procedures is that the
facts should be ‘sufficiently plausible’ (‘voldoendeaannemelijk’). Usually there is
no further specification; the facts should be sufficiently substantiated for
reaching the required standard of proof. This standard of proof seems to lie
between the standard in civil law proceedings, which is lower (akin to a balance
of probability standard), and criminal law, which is higher. In merger control the
same general administrative law standard of proof is applied: as the CBb has
held, the facts should be established with regard to due process and ‘by plausibly
demonstrating that the facts and circumstances meet the statutory
requirements’.4® However, these requirements, it is submitted, are dependent
on the distinctive steps of substantive assessment, indicated above, used in
merger cases. This distinction is not always present in the case law of Dutch
administrative courts: assessment of the current market situation is not always
separated from assessing the future situation. The two steps relating to the post-
merger situation (position on the market post-merger and actual prospective
analysis) are not always separated either: in the AMC/VZA-case the district
court of Rotterdam assessed all three steps under the heading of ‘prospective
analysis’.4! Of course, the three parts are interrelated. However, it is important
to carefully indicate which part of the substantive assessment is under review: as
will be further explained below, the different content of each of these analyses
means that there are differences in being able to prove facts and establish
substantive truth in court. In sum, the assessment of the merger decision relates
to each of the three steps, which can be reviewed separately, but in the end also
need to be reviewed as a whole.4?

Reviewing the facts relating to current situations: complex analyses

In this section I will try to distangle judicial review in relation to the first step of
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substantive analysis of a merger case, relating to the court’s review of the facts
related to the current market situation. This seems a simple matter: facts are
facts, meaning that in the court’s review of the facts there is no margin for
discretion for the administrative authority.43 Indeed, this should not be different
for merger cases coming before the district court or the CBb. But, on the other
hand, this first substantive assessment-step already involves ‘complex economic
analyses’, as labelled by the ECJ.44 The complexity relates both to the current
position and current facts, but also includes an economic analysis — or economic
qualification — of these facts. The assessment is therefore a mix of (more or less
simple) facts with economic theory, which morph into new, clustered and thus
more complex facts. The findings reached using economic models and economic
theory are in turn interpreted in light of the legal provision, leading to a certain
(legal) qualification in relation to the current market situation.

This can be illustrated by the relatively simple example of determining the
position of merging parties on the market. Determining the relevant market (a
legal concept with an economic dimension) is done by combining facts and
economic theory,4> most commonly by using the SSNIP-test. The test is based
on the premise that substitutes for the goods or services in question exert
competitive pressure, tested by measuring whether consumers switch to a
different product or service when confronted with a small (hypothetical)
increase (or decrease) in price. This serves to define a relevant market. Data
submitted by the parties and other market participants (for example turn-over),
provide insight into the position of the parties on the market. This position can
be qualified as a ‘weak’ position, or as a dominant position, taking into account
not just the interpretation of the legal concept of market dominance, but also
considered in the light of common economic theories. Sometimes this
qualification is more complicated, for example, when opting not for the standard
SSNIP-test but using other economic theories, such as the Elzinga-Hogerty
test.46

But market definition already can give rise to heated debates.4” A case in point is
the discussion with regard to the market definition of the relevant market of
hospitals. The healthcare market is, of course, a market with specific
characteristics since it is - in the Dutch context - in a transitional phase.
Competition has been (partly) introduced, but the competition law assessment
of mergers is undertaken for a market in which non-competitive interests may
be regulated, and at the very least play a very important role.48 The discussion
related to hospital services then, cocerns first, whether the relevant market is a
general market for ‘hospital care’ or whether the market needs to be specified
further, for example either by markets for different medical specialties or by
splitting emergency and non-emergency care into two different markets.49
Secondly, the relevant geographical market is also a point of debate. The ‘simple’
facts — which services does the hospital offer, which medical specialties are
available, is there both emergency and non-emergency care, is the hospital an
academic hospital with teaching and research facilities — remain the same, but
the choice for a specific theory can yield a different outcome when determining
the relevant market. Here the ACM has been criticized for determining the
relevant market using outdated models, which did not take into account the
changing market circumstances.5® Hence, policy developments not only had an
impact on the factual situation but, it was stated, they should lead to a different
market definition. Obviously, if the relevant market changes, or is delineated
differently, the basis on which the merger is assessed alters as well.5*
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Courts tend to keep a certain distance, at least on paper, to the administrative
authority in relation to combined questions of fact and qualification. The ACM,
in competition cases, is granted ‘a certain margin of discretion’
(‘eenzekerebeoordelingsvrijheid’).3% This is, in the Dutch context, a ‘new’
formulation: it is only slightly differerent from the words generally used to grant
discretion in the case of such combined questions; added is that there is ‘a
certain’ margin and not just ‘a margin of discretion’ (‘beoordelingsvrijheid’).53

The certain margin of discretion primarily concerns the assessment of the facts
in light of economic theory. The court fully reviews ‘the substantive validity of
the elements of evidence’. The court also needs to ‘assess whether those
elements [the submitted evidence] form the relevant factual framework for the
assessment and whether or not the evidence can support the conclusions drawn
from it’.54 In other words, the review not only involves the question whether the
facts are correct — the substantive truth — but also whether the facts are relevant
for the assessment. This includes the selection of facts. The question arises
whether the administrative authority also has a certain margin of discretion
regarding this selection.To be able to review whether the selection of facts was a
correct selection, all of the facts (also the facts that were not selected) need to be
known. This is an impossible task, nor is it certain that this is implied by the
Dutch CBb: the review of selection of facts seems to relate to whether the facts
are the right facts for the analysis that is applied. Of course, it then becomes
necessary to know which facts are the relevant facts; a question that can only be
answered by reviewing the model that has been used. The model or theory
decides, at least in part, the set of facts. This entails that the review relating to
the selection of facts is not a marginal review — in the Dutch context that would
be difficult to fit in with the general scheme in which facts are almost always
reviewed in full — but somewhere between a full and marginal review.

The first step of a substantive analysis of a proposed merger comprises a
complex economic analysis, which in its totality is reviewed somewhat less than
full as a result of the ‘certain margin of discretion’. The distance of the court to
the facts is, however, not very large as the review entails a full review of the
correctness of the facts established, a full review of whether these are the right
facts for the applied analysis, and a full review of the correctness of the
relationships between the facts as brought forward by the administrative
authority. The review also comprises the question whether the facts can support
the conclusions that are drawn from them. It is there that the ‘certain margin of
discretion’ can be found. The above leads to the conclusion that in principle it is
possible for the court to establish the substantive truth. The formal truth, as
established by the judgment, could indeed coincide with the substantive truth,
although admittedly in practice this will be difficult due to the complex
reasoning involved.

Reviewing the facts relating to the position post-merger: future, but not
complex

The second step of the substantive assessment in merger control regards
determining the position of the parties on the relevant market post-merger.
Though clearly at the time of the assessment of the merger this part relates to
future facts - the merger has yet to take place - in theory there is little
uncertainty. This is certainly true if this step is taken in isolation, but of course,
if complexities involved in the first step lead to uncertainties there, this
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uncertainty will inform the second step as well. Still, the market position of
parties post-merger directly follows the first step of which the correctness could,
in principle, coincide with the substantive truth, as noted above. In general there
is little uncertainty between the two: one takes the step from here (before the
merger the market share of one party is x and the market share of the other is y)
to there (after the merger the total market share is x + y) and that step is entirely
based on facts from the first step. Hence, the determination of the position of
parties on the market after the concentration can be based on current facts as
there should generally be no additional variables that can disrupt that
inference.3> This means that although in principle substantive truth of future
facts cannot be determined, this has no impact here: the formal truth may
approximate the substantive truth closely.

Reviewing the facts for the effects on competition: future and complex
prospective analysis

The third step in the substantive assessment in merger control is the analysis of
the effects in competition of the merger. This is the prospective analysis proper.
Clearly the concepts of ‘prospective analysis’ and ‘substantive truth’ are hard to
combine: the truth - in the sense of ‘that what actually happened’ - cannot be
determined, leading to real-world uncertainty. A prospective analysis also
contains uncertainty in the legal sense. This is acknowledged by the CBb, stating
that prospectivityinvolves a ‘different certainty’. That a prospective analysis is
aimed to establish future facts requires a different form of review of this part of
the mergerdecision. In this setting, the CBb has held that a prospective analysis
needs to be executed with due care.5° It needs to be based on facts and
circumstances from before the merger, which have passed the required standard
of proof of being ‘sufficiently plausible’ (voldoendeaannemelijk).57 This care
that is due, I would expect, pertains to both the substantive correctness of the
current facts (mainly the facts from the first step of the assessment) and the care
that is taken by the analysis and the study of future events.5® This analysis needs
to examine both which causes can lead to which possible effects and the
identification of the most probable scenarios.?? The duty of care thus entails the
careful mapping of different scenarios, their underlying principles, and the
consistency of inferences within the scenarios.®® So far, in judicial review by the
courts, it has not been made explicit that the review also covers the selection of
the scenario chosen as ground for the final merger decision. This seems quite
self-evident, although the intuitive analogy with the correct selection of facts
(above) may not be completely valid; the certainty of establishing which facts are
the correct facts in light of the economic model chosen may be a greater
certainty than whether the chosen scenario is the correct scenario that was
selected (the analogy is closer to the review of which economic model to choose,
on which more below).! It seems that not necessarily all possible scenarios
should have to be substantiated to be sufficiently justified, but there needs to be
substantiation to justify the choice of the most probable scenario.®2 This choice
can be reviewed, although a certain margin of appreciation for the ACM seems
logical here (but has not explicitly been established by the reviewing courts).
Still, from European case law it can be deduced that despite a symmetrical
standard of proof if the theory of harm on which the assessment is based is less
probable, a higher standard of proof, or at least of reasoning, is indicated. For
example, if negative effects are assumed in a conglomerate merger case, which in
general are not regarded as being detrimental to competition, more convincing
evidence is necessary than would be the case generally.®3 However, this
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difference seems to be difficult to apply in practice.

The CBb has accepted that scenarios relate to a period of three to five years. This
timespan includes countless variables, resulting in an analysis with exponential
uncertainty. If remedies are attached to the merger, an additional assessment of
the precise requirements is needed: can the remedies, hypothetically, take away
the anti-competitive effects? This adds an additional element of uncertainty to
the analysis. In general it seems that although the uncertainty in relation to facts
can, and should be, limited to those parts of the merger analysis that actually
contain uncertain events, a substantive truth in relation to prospective analysis
cannot be established. After all, an assessment that meets all the requirement of
due care and process, that is complete and contains clear reasoning and
inferences, and in which the conclusions are consistent with the findings, can
only approximate the substantive truth. The timespan and influence of
(interrelated) variables that come with it (which cannot be charted in advance)
imply that substantive truth cannot be determined that way, but that a formal
truth is established by the courts’ judgment.

Some complications

Establishing truth is a complicated and difficult exercise in each of the different
steps in merger control review. This is a result of both the procedural and the
legal-economic context. As noted, part of the evidence is provided by the
merging parties and short, final deadlines apply in procedures at the
competition authority.The Court of Justice (in relation to the Commission), has
ruled that it cannot be expected that the Commission checks the validity of each
and every detail of evidence.®4 If this is true also on a national level, this may
shift the focus from establishing the facts at the level of the competition
authority to the level of the court. Other elements in the procedure also point
towards this tendency, for example that in Dutch merger control, the internal
appeal procedure (at the competition authority) is abandoned. The fact that
much of the material is provided by merging parties also warrants a critical
review in appeal.®5 The same holds true for information provided by
competitors, which suffers from similar reliability issues,®® and for information
provided by consumer surveys.%” These elements together could force courts to
shift towards a more stringent review on the imaginary scale or to take a position
in finding and determining the facts itself. however, in the Dutch administrative
legal context, where there is a limited role for the (relatively) short court-
hearing, there is not much room for a practice of hearing testimonies and
discussing each piece of evidence. Also, a more stringent review of facts does not
sit well with the margin of discretion awarded to the competition authority.

There are other complications. Competition law is economic law and, as
sketched above, input from economics plays an important role in virtually each
step of the substantive assessment of a merger.®8 This has consequences for the
possibility to establish true facts. For example, the choice for a certain theory or
model can be an important element in the assessment.®? This choice also has
consequences for the selection of facts: what the relevant facts are, will (partly)
be defined by the model.”® But how should the theory or model itself be seen by
the reviewing court? Whereas in philosophy of science, falsification of a theory—
as long as a theory is not falsified it is considered to be true — seems to be the
norm,in a legal context it seems difficult to speak of the ‘truth’ of the theory or
model.”* Review of the choice, asking the question whether the choice is a choice



Dit artikel uit Netherlands Administrative Law Library is gepubliceerd door Boom uitgevers Den Haag en is bestemd voor anonieme bezoeker

for the ‘right’ theory, becomes complicated also because it is difficult to label a
theory or model itself as ‘fact’, though of course complex facts rest on the input
of simple facts and the theory does use facts as input. Also, as an abstraction and
in essence, a model or theory always leads to a reduction of the truth, even when
the result does model true facts. Thus, establishing the ’truth’ of a theory or
model itself seems ill-fitting. But neither is the model or theory itself a matter of
qualifying facts in the legal sense of that word: the model does function as part
of the factual construct of the merger decision. It seems, then that labeling
models and theories as part of the evidence, would also means that ‘evidence’
relates to more than just facts.”?

The above also leads to the conclusion that judicial review of a theory or model
cannot easily follow the same logic as reviewing facts, nor the same logic as
reviewing a legal qualification. This means that establishing substantive truth
becomes especially difficult, almost twice removed from ‘that which actually
happened’.73 Taking the standard of proof as substantiated plausibility, what
exactly must be shown to be plausible to not succumb in the judicial review
procedure? I would suggest that in the context of Dutch administrative law, the
choice for a certain model or theory needs to be left to the regulator.74 In this,
there should be a margin of discretion. However, the general requirements as
posed by the Dutch CBb in relation to judicial review do apply here as well: the
model should be a realistic reflection of the behaviour by the parties on the
relevant market in question and a high level of transparency needs to be
attained.”’® Furthermore, from case law of the ECJ one can add that ‘the more
speculative the theory, the more compelling the evidence needs to be’.7® This, of
course, requires an assessment by the court on the speculative nature of the
theory chosen and, subsequently, an assessment of the compellingness of the
evidence. This does not necessarily imply a higher burden of proof (a higher
degree of plausibility), as that seems contrary to the speculativeness of the
theory chosen, but rather a more demanding review of both the arguments for
choosing the speculative model and, I presume, the robustness of the facts.””
Interesting in this regard is the plea for evidence-based antitrust enforcement,
where the principle is posited that the competition authority should opt for the
best available economic theory. That means choosing the economic theory which
has been empirically proven to be sound.”® In terms of substantive truth: it is
not necessary to use the one true theory — elusive at best - but the ‘truest’ theory.
In judicial review this means assessment by the court of the empirical soundness
of both the theory that has been used, but possibly also a review of the
arguments in relation to this choice meaning a comparison between theories and
their respective soundness.

Judicial review thus covers the question to which extent the theory or model is
speculative (which implies an assessment of the current state of economic
science). It also includes to what extent the model or theory has proven itself
empirically. In case of a speculative theory or a non-empirically proven model
the reason for opting for such a theory or model needs to be substantiated. This
also comprises the question whether another adequate theory exists, which is
less speculative. Furthermore, judicial review involves reviewing whether the
model or theory is a realistic depiction of the behaviour of market parties (the
‘fit’ of the model/theory on the specific case).”’? The court should also review
whether the right — and sufficiently plausible — facts are used for the application
of the model or theory in the specific merger case. This also comprises the
application of the model or theory on the specific case, which should be
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undertaken with utmost transparency of each of the choices involved. Each of
these elements requires insight and knowledge of economics and the current
state of economic science.

5 Conclusion

Is it illusionary to expect the court to find substantive truth in merger cases? The
answer must be nuanced. Yes, because of the prospective analysis establishing
substantive truth is impossible: the truth of a future event cannot be determined
if truth is seen as ‘that what has actually happened’. But by carefully dissecting
the steps involved in establishing facts in merger decisions taken by the
competition authority, pondering the nature of the evidence presented in court
and the context in which judicial review in court takes shape, it is possible to
reduce uncertainty to the part of the assessment that actually is a prospective
analysis. The difference between substantive truth and the formal truth
established by the court becomes apparent here. The court’s search for the truth
indeed revolves around justification of the weighing of evidence and proof
within the procedural context of the case. Therefore two theories regarding truth
need to be joined: regarding current facts, substantive truth and legal truth
should lie closely together and the correspondence theory of truth can be used to
explain legal truth. But for the prospective analysis proper it is necessary to
merge correspondence with coherence. The formal truth of facts in the judicial
review of a merger decision rests on reviewing the evidence related to
prospective analysis,8° but in close in connection with all other elements of the
assessment. In this way formal and substantive truth may never meet, but are
closely connected nonetheless.
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